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I. INTRODUCTION

Florida adopted the nation's most ambitious growth management
legislation in 1985.' This legislation established a state-wide planning
framework for the implementation ofconcurrency management systems in
every local government.2 These local concurrency management systems are
a central feature of Florida's growth management process. They are based
on the requirement that development approvals should not be granted by
local governments unless required public facilities and services will be

* Thomas Pelham Law Offices, Tallahassee, Florida. B.A., 1965, Florida State University;
M.A., 1967, Duke University; J.D., 1971, Florida State University; LL.M., 1977, Harvard
University. From February 2, 1987, until January 31, 1991, the author was the Secretary of the

Florida Department of Community Affairs, which has responsibility for the implementation of
Florida's growth management legislation.
I. This legislation included the Local Government Comprehensive Planning and Land
Development Regulation Act, Chapter 163, part 1I,Florida Statutes, and the State Comprehensive
Plan, chapter 187, Florida Statutes.
2. Id.
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available concurrently with the impacts of development. Theoretically,
through the proper implementation of these systems, local governments can
control the timing and location of development and ensure the availability
of adequate public facilities.
As envisioned by Florida's original growth management legislation, the
concurrency concept was to be incorporated into and implemented as a part
of Local Comprehensive Plans (Local Plans) which integrate capital
improvements programming with land use planning. Additionally, and of
critical importance, these Local Plans were to be prepared, adopted, and
implemented in the context of a state and regional comprehensive planning
framework. The State and regional planning overlay was designed to ensure
that local governments implement their concurrency management systems
in accordance with State and regional planning goals and with due regard
for the welfare of their neighboring jurisdictions.
The State of Florida has now had almost a decade of experience with
plan implementation and the concurrency requirement. By the end of 1991
virtually all of Florida's local governments had adopted and commenced
implementation of their Local Plans and concurrency management systems.
Based on this experience, Florida's growth management process has been
criticized. In particular, critics have charged that the process has failed to
curtail urban sprawl and that the concurrency requirement has contributed
to the decline of cities and the proliferation of haphazard growth.
For example, in 1999 a legislatively-created Transportation and Land
Use Study Committee (Committee) characterized concurrency as "a good
idea with unintended consequences." 4 The Committee concluded that local
implementation of transportation concurrency has focused almost
exclusively on automobile mobility. This focus has excluded other modes
of transportation and the maintenance of roadway level ofservice standards
on a project-by-project basis.' According to the Committee, this approach,
combined with a lack of transportation funding, has directed development
to outlying, undeveloped areas with existing roadway capacity, thereby
encouraging urban sprawl and discouraging urban infill and redevelopment.6
This Article comments on both the implementation of concurrency in
Florida and the criticism that concurrency has fostered sprawl and inhibited
urban infill and redevelopment. This Article suggests that to the extent this
criticism has validity, the fault lies not with the concurrency concept as
envisioned by the State's 1985 Growth Management Legislation (1985

3. FLA. STAT. ANN. § 163.371 (1(OXh) (West 2000).
4. TRANSPORTATION AND LAND USE STUDY COMMn-rEE, FINAL REPORT 21.

5. Id at 19-21.
6. Id.at 21.
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Legislation), but with the manner in which the concept has been
implemented. More specifically, this Article contends that Florida's failure
to maintain and fully implement the State and regional planning components
of the 1985 Legislation has resulted in parochial local implementation of
concurrency which emphasizes the provision of infrastructure capacity to
accommodate development without disciplined and coordinated land use
planning to direct development to appropriate or desired locations. Finally,
this Article proposes and discusses a restructuring of Florida's growth
management process to strengthen the State and rcgional components of
the 1985 Legislation.
II. THE COMPREHENSIVE PLANNING FRAMEWORK FOR THE
IMPLEMENTATION OF
THE CONCURRENCY REQUIREMENT

The strength of the 1985 Legislation was its recognition that effective
growth management in Florida requires a coordinated effort by the State,
regional, and local levels of government to address growth issues in
accordance with common planning goals and policies. Accordingly, the
1985 Legislation designed an integrated planning process for managing
Florida's growth. As envisioned by the 1985 Legislation, local governments
were to implement concurrency, as well as other State growth policies, as
an integral part of the planning process.
As the text of the 1985 Legislation indicates, its drafters never intended
that concurrency be implemented in a planning vacuum. Although the
concurrency management system concept has its origins in the widely
publicized Ramapo Plan,' the 1985 Legislation includes provisions which
address its criticisms and perceived deficiencies. Many critics claimed that
the Ramapo Plan was enacted for local exclusionary and parochial purposes
because it was not based on a financially feasible capital improvements
program, lacked a regional perspective, and promoted low-density
residential urban sprawl. To avoid these potential problems, the 1985
Legislation established a State, regional, and local planning system to guide
the implementation of local concurrency management systems.
Under this system, the State provides policy direction and guidance
through the State Comprehensive Plan (State Plan) (Chapter 187, Florida
7. The plan, adopted by the town of Ramapo, New York, conditioned residential
subdivision approval on the availability of adequate municipal facilities which were to be provided
in phases over an 18-year period in accordance with the town's adopted comprehensive plan and
capital improvements program. The New York Court of Appeals upheld this phased-growth
ordinance in Golden v. PlanningBoardof Town of Ramapo, 285 N.E.2d 291 (N.Y. App. CL),
appeal dismissed, 409 U.S. 1003 (1972).
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Statutes),8 the local comprehensive planning act (Chapter 163, Part II,
Florida Statues),9 and administrative rules (Chapter 9J-5, Florida
Administrative Code).'0 These three planning documents include standards
and policies covering a wide range of land planning issues, including goals
and policies to discourage urban sprawl and direct the coordination of land
development and capital facilities." In addition, the State plays an oversight
role through the review of Regional Plans and Local Plans for consistency
'with State planning policies and requirements.' 2
The 1985 Legislation directed Regional Planning Councils (RPCs) to
adopt a Comprehensive Regional Policy Plan consistent with the State
Plan.' 3 The Regional Plan required goals and policies that address the
regional needs in regard to land use, transportation, and infrastructure. 4
Each Local Plan in the region was required to be consistent with the
Regional Plan." Each RPC reviewed and made recommendations to the
the consistency of Local Plans with the applicable Regional
State regarding
16
Plan.
Prior to the implementing of concurrency, each local government had
to adopt a Local Plan consistent with the State and Regional Plans.17 The
Local Plan must address the basic issues of growth and development,
including infrastructure needs and costs, existing and projected revenue
sources, and land development patterns. 8 A Local Plan must include
various elements, including future land use, capital improvements, and
transportation, which must be internally consistent and coordinated with
each other. Each Local Plan also must be consistent with State statutory
and rule requirements.' And, to further ensure that regional concerns will
be addressed, each Local Plan must include an intergovernmental
coordination element demonstrating how coordination with State, Regional,
and neighboring Local Plans will be achieved. °

8. FLA. STAT. ANN. ch. 187 (West 2000)
9. Id ch. 163, pt. II.
10. FLA. ADMIN. CODE ANN. R. 9J-5 (2000).
11.

FLA. STAT. ANN. § 186.508 (West 2000).

12.
13.
14.
15.
16.
17.
18.
19.
20.

Id § 186.507(1), (3).
Id § 163.3184(1)(b).
Id § 186.505.
Id. § 163.3167(2).
Id § 163.3177(6Xa).
Id. § 163.3177(3)(a).
Id. § 163.3177(6)(b), (j).
Id. § 163.3177(2).
Id. § 163.3177(4Xa).

2001]

RESTRUCURING FLORIDA S GROTIHMANAGEMENTSYSTEM

Regarding concurrency, one of the most important features of the Local
Plan is the capital improvements planning and programming requirement.
Each Local Plan must include a capital improvements element that
describes how, when, and where the local government will provide
infrastructure to serve development allowed under their Local Plan. 2' This
element must include a financially feasible short-term program of scheduled
improvements for the next five-year period.' The capital improvements
program must be coordinated with the future land use element ofthe Local
Plan, and it must establish policies for the timing and location of public
facilities to support efficient land development patterns consistent with the
future land use element.23
In theory, this hierarchical planning process, as designed by the 1985
Legislation, ensures that local concurrency management systems will be
used as planning tools to control the timing and location of development.
Local governments will designate appropriate areas for development in
accordance with State policies, including those discouraging urban sprawl,
and will provide the necessary infrastructure to accommodate development
in those designated areas. Of course, an important assumption of the theory
is that the State will ensure that adequate funding sources are available to
provide the infrastructure necessary to satisfy concurrency in designated
development areas. Presumably, there will be no need for developers to
seek infrastructure capacity in other areas or for local governments to yield
to pressure to allow development prematurely beyond the designated areas.
Sprawl will be contained. Unfortunately, reality has not lived up to the
theory, because Florida has failed to implement important components of
the planning process.
III. THE DISINTERGRATION OF FLORIDA'S STATE AND REGIONAL
COMPREHENSIVE PLANNING PROCESSES

The most disappointing aspect of the Florida experience is the State's
performance. The State has provided no sustained leadership in directing
or supporting the growth management system or in addressing the State's
growth problems. Florida has not governed itself by the growth policies it
has imposed on local governments. Florida has not carried out its capital
improvements and other spending programs in accordance with the State
Plan or in accordance with State-approved Local Plans. Florida has not
designed its taxing, spending, or other State programs and policies to

21. Id. § 163.3177(4Xa), (6Xh).
22. Id. § 163.3 177(5); see also FLA. ADMIN. CODE ANN. R. 9J-5.01(4)(a) (2000).
23. FLA. ADMiN. CODE ANN. R. 9J-5.016(2)(a), (e) (2000).
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reinforce and support the anti-sprawl and other policies set forth in the the
1985 Legislation. Florida has undermined, rather than supported the
regional planning component of the system. Florida has not diligently and
consistently carried out the responsibility to review and approve Local Plan
amendments for compliance with State law. Florida has not provided, on
any consistent basis, the funding sources required for effectively
implementing concurrency management systems. In sum, the State's
performance has been uninspired at best and subversive at worst.
A. The Stagnation of the State Comprehensive Plan
Although adoption of the State Plan in 1985 was a considerable
achievement, it was a compromised product.24 As a result, the State Plan
is a very general document which fails to provide adequate and specific
guidance for implementing the growth management process in many
respects. Nevertheless, the State Plan played an important role in the initial
implementation stages of the 1985 Legislation. For example, the
Department of Community Affairs (DCA), the State's land planning
agency, based its promulgation of the agency's anti-sprawl policies largely
on the State Plan," an approach that has been sanctioned by the judiciary.26
However, with the passage of time and changing circumstances, the
inefficacy of the State Plan as a planning guide has become increasingly
apparent. Over the years, even the DCA has given a decreasing amount of
emphasis to
the State Plan in reviewing Local Plans for compliance with
27
State law.
Despite its glaring inadequacies, the State legislative and executive
branches have failed to update and significantly improve the State Plan
since its adoption in 1985. In the ensuing years, other than the addition of
a new State planning goal for downtown revitalization in 1988, only a few
minor revisions have been made to the State Plan. Although the Executive
Office of the Governor has had the statutory responsibility of annually
evaluating and recommending changes to the State Plan, this requirement
has never been taken very seriously,28 and it has never resulted in any
significant changes to the State Plan.
24. FLA. STAT. ANN. § 187.201 (West 2000) (adopting 26 goals and policies as the State
Plan).
25. See generally DEP'T OF CoMTY. AFFAIRS, URBAN SPRAWL IN LOCAL GOVERNMENT
COMPRE ENSiVE PLANS (Technical Memo, Vol. 4, No. 4).
26. See Homebuilders & Contractors Ass'n v. Dep't of Cmty. Affairs, 585 So. 2d 965, 968
(Fla. Ist DCA 1991).
27. FLA. STAT. ANN. § 187.201(17) (West 2000).
28. Id § 186.007.
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Given the lack of attention to the content and currency of the State Plan,
it is not surprising that neither the Florida Legislature nor the Office of the
Governor base their actions or decisions on the State Plan even when those
actions and decisions relate to growth and development issues such as
transportation and land use. The State budget is not linked to or based on
the State Plan. Decisions about the location of State-owned facilities are
frequently made without regard for the land use policies of the State Plan
or, for that matter, Local Plans. Consequently, the State Plan currently is
the object of criticism and even ridicule because it is seldom used, has not
been significantly updated or improved since its adoption, and has little or
no effect on governmental decisions.
B. The Downsizing of Regional Policy Plans
Pursuant to the recommendations of the ELMS III Committee,29 the
Florida Legislature in 1993 enacted legislation that downsized the content
and role of Regional Plans.30 First, the new legislation replaced
Comprehensive Regional Policy Plans with new Regional Strategic Policy
Plans that are intended and required to address a narrower range of issues.3
Second, the legislation also provided that the DCA could not find a Local
Plan amendment not in compliance with the State Plan, based solely on
inconsistency with a Regional Plan.32 Third, the legislation provided that
RPCs could not adopt binding level of service standards for facilities and
services provided or regulated by local governments. These legislative
actions were widely characterized as the "defanging" of the RPCs.
C. The DecliningEffectiveness ofState Review of Local Comprehensive
PlanAmendments
With few exceptions, all local governments had adopted a Local Plan by
the end of 1991. Since that time, the oversight role of the DCA has focused
on Local Plan amendments. The DCA estimates that it annually reviews
approximately 12,000 plan amendments. Whether because of the sheer
magnitude of the task, political pressure, inadequate staff and financial
resources, or lack of gubernatorial support or leadership, there is a growing
perception that State oversight of Local Plan amendments is failing to

29. The ELMS III Committee was initiated by Lawton Chiles to review and recommend
improvements in the State's system for managing growth. The Committee made recommendations
to be considered by the Legislature during its 1993 Regular Session.
30. FLA. STAT. ANN. § 186.505(21) (West 2000).
31. Id. § 163.3184(5).
32. Id § 186.507(14).
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effectively implement or enforce State growth management requirements.
The fact that the DCA reportedly approves well over 90% of all plan
amendments submitted for review suggests that the State may not be
effectively monitoring and enforcing the implementation of State growth
policies, including those relating to urban sprawl and concurrency.
D. The Failureto Fund Concurrency
Effective implementation of local concurrency management systems
requires adequate funding sources for infrastructure. Nevertheless, despite
its imposition of the concurrency requirement on local governments, the
State has not provided adequate State funding or local funding sources on
any consistent basis. Beginning with the Legislature's enactment and almost
immediate repeal ofa new sales tax on services in 1987, the implementation
of concurrency has been plagued by controversy over the funding issue. 3
The State's failure to face up to this issue has undermined support for the
growth management process among the development community and local
government officials. It has also caused development to search for
infrastructure capacity wherever it can find it without regard for the State's
anti-sprawl policies.
As a result of all of these factors, the State and regional planning
process in effect today is substantially different than the process envisioned
and designed by the 1985 Legislation. State government has failed to live
by its own State Plan or to reinforce and support Local Plans. Neither the
Florida Legislature nor State executive agencies base their spending and
capital improvements decisions on any coherent State vision for growth and
development. The regional planning component of the State planning
framework has been weakened and does not deal effectively with multijurisdictional issues. Critics are concerned that local governments are not
adopting financially feasible capital improvements programs to
accommodate their projected growth and that they are not adequately
coordinating land use planning with transportation and other infrastructure
planning. Consequently, it should not be surprising if implementation of
local concurrency management systems is producing some unintended
results.

33. FLA. STAT. ANN. § 212.059 (repealed 1987).
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IV. PROPOSALS FOR RESTRUCTURING FLORIDA'S
GROWTH MANAGEMENT SYSTEM

Effective growth management in Florida requires a coordinated effort
by State, regional, and local agencies. For this reason, the 1985 Legislation
wisely designed an integrated State, regional, and local planning framework
for addressing the State's growth and development.34 The disappointments
and failures of the system are due in large part to the failure to implement
effectively the State and regional components of the system. The solution
is not the elimination of the integrated planning process. If local
concurrency management systems are to produce the desired results, they
must be linked to an effective comprehensive planning process. Based on
experience to date, Florida should restructure the growth management
system to reflect the State's changed circumstances and adjust the roles of
the State and regional agencies. A reallocation of responsibilities among the
different agencies of government can revitalize the process through more
effective and appropriate State and regional involvement in the process.
A. A More Focusedand Limited State Role
The State level requires major surgery. The State should continue to
play a leadership role in formulating and advocating State growth policies,
but the current State Plan needs to be replaced with a more clearly defined
plan for shaping and guiding Florida's growth. The new State Plan should
more clearly articulate the State's commitment to curtailing sprawl and
encouraging urban infill and redevelopment, promoting the development of
livable communities, and protecting and preserving important
environmental and natural resources. It should clearly identify those areas,
such as transportation, for which the State has sole or major financial
responsibility. This State planning document should guide and direct the
planning process for growth and development at the State, regional, and
local levels.
State government, as well as regional and local governments, must also
live by the new State Plan. The new State Plan should guide State spending
and capital improvement programs. The State's own capital improvements
should be consistent with the State Plan and with approved Local Plans.
The State should put its money where its mouth is. For example, priority
in State funding programs for infrastructure should be given to those areas
designated for development in approved Local Plans.

34.

FLA. STAT. ANN. §

163.3177( 1) (West 2000).
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Finally, the State's oversight role should be decreased. The State cannot
effectively review the huge volume of plan amendments proposed annually
by Florida's 470 local governments. The State's direct role in reviewing and
approving Local Plans and plan amendments should be restricted to
identified issues of major State interest or concern or to specified categories
of Local Plan Amendments. Otherwise, the DCA's role in the plan review
process should be confined to appellate, mediation, and technical assistance
functions.
B. A StrengthenedRegional Role
Equally as important as a more focused and clearly defined State role is
the need for a strengthened regional role. For several reasons, RPCs should
be empowered to play an enhanced role in managing growth. First, Florida
is a State of identifiable regions that share regional economic bases,
cultures, and relationships. Because of Florida's prior experience with
RPCs, local governments in these regions already have a tradition of
working and planning together. Second, in this increasingly urbanized State
of approximately 470 local government jurisdictions and more than a
thousand special districts, many growth and development issues transcend
local jurisdictional boundaries. These issues are regional in scope and
cannot be adequately addressed and solved by individual local governments.
A regional approach is needed to effectively deal with these issues. For
example, urban sprawl is an issue that should be addressed on an regional
scale rather than on an individual local government basis. Third, regional
agencies are much better positioned to facilitate intergovernmental
coordination than is the DCA. And fourth, many of the State's current
planning-related functions can be more effectively administered at the
regional level than from Tallahassee.
A restructuring of Florida's RPCs should accompany the strengthening
of the role of regional planning. The power, membership, funding, and
staffimg of the RPCs should reflect and support their regional mission. One
possibility is to make RPCs the arms of the State. The planning staff and
functions of the DCA could be reallocated to the RPCs. Furthermore, as
arms of the State, these RPCs could coordinate regional activities, such as
the water management districts, and the district offices of State agencies,
such as the Department of Transportation and the Department of
Environmental Protection.
Finally, the restructured RPCs should play an enhanced role in Florida's
integrated State, regional, and local planning process. These restructured
RPCs should be charged with the responsibility ofpreparing and adopting,
in conjunction with local governments, regional growth plans or strategies
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which are consistent with the new State planning document, but which also
take into consideration the particular needs and problems of each region.
By developing growth strategies suited to the needs of each region, the
Regional Plans can be a vehicle for avoiding the "one size does not fit all"
criticism of the existing system.
The DCA or the Administration Commission (Governor and Cabinet)
should review and approve the Regional Plans for consistency with the new
State Plan. After final adoption of the Regional Plan, Local Plans and plan
amendments should be reviewed by the applicable RPC only for consistency
with the Regional Plan, except for certain issues of major State concern,
e.g., transportation, emergency management, or environmental resources.
C. Combating Urban Sprawl
If promoting more compact urban development patterns is to remain a
priority of Florida's growth management system, then this policy should be
articulated with more specificity in the new State Plan. In addition, the
RPCs, together with their constituent local governments, should prepare
and adopt policies and strategies for dealing with development patterns on
a regional basis. As our experience indicates, however, regulation alone will
not contain sprawl.
The State and local governments must support its land use planning and
regulatory policies with commensurate taxing and spending policies which
do not subsidize and encourage sprawl. Furthermore, the State and local
governments must adopt a more proactive policy of encouraging urban infill
and revitalization. Regulatory barriers to development in existing urban
areas should be reduced or eliminated, and adequate financial incentives
must be offered to promote such development. Finally, the State will have
to aggressively attack the social, cultural, educational, and behavioral
factors that continue to propel residents from existing urban areas to the
suburbs and countryside. In sum, without a comprehensive multidimensional approach to the problem of sprawling development patterns,
local concurrency management systems will not prevent or even
significantly reduce sprawl.
D. Urban Development ConcurrencyAreas
Florida should build on its experimentation with transportation
concurrency exemption areas. Under existing law, local governments are
authorized to designate such areas for urban infill and redevelopment areas.
This authorization should be expanded to include any urban development
area designated in an approved Local Plan. In addition, as a part of their
enhanced role, RPCs together with their member local governments, should
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designate such areas on a regional, rather than a purely local basis. At the
same time government is discouraging development in other areas, it should
also be facilitating appropriate development in designated urban
development areas. In these urban development areas, transportation
concurrency should be implemented on an area-wide planning basis rather
than on a project-by-project permitting basis. The designation of such areas
should be contingent upon the adoption of a financially feasible multi-model
transportation plan. This will ensure that adequate transportation facilities
will be provided within a reasonable period of time at an acceptable level
of mobility for the area. These areas should be given priority for
infrastructure funding by the State, regional, and local governmental
agencies. Finally, all three levels of government should be committed to
delivering the infrastructure required for the development of these areas.
V. CONCLUSION

Florida needs to strengthen its existing growth management system.
Without a strong, coordinated State, regional, and local planning process,
local concurrency management systems will produce unintended and
undesirable consequences, including the proliferation of urban sprawl. To
strengthen the existing system, a restructuring of the respective roles and
functions of the State, RPCs, and local governments is required. The
State's oversight and coordinating roles needs to be more focused and
limited, while the role of RPCs should be strengthened and expanded. Many
growth and development issues, including urban sprawl and infrastructure
concurrency, transcend local governmental boundaries and can only be
dealt with effectively and comprehensively at a regional level. The next step
in Florida's evolutionary growth management process should be the
empowerment of RPCs to formulate and implement. This regional
empowerment along with their constituent local governments, Regional
Plans and growth management strategies are consistent with State policies,
but are also based on the unique characteristics and needs of each region.
After approval by the State, these Regional Plans should be controlling
documents for determining the consistency of Local Plans. In addition, with
some exceptions, the RPCs should assume the State's role of reviewing
Local Plan amendments. If there is truth to the cliche that "the only true
planning is regioniJ planning," this structural change should improve
Florida's growth management system. Of course, in the final analysis, no
planning system will be any stronger than the political will of the public
officials who are charged with its implementation.

